Shelter Access for Transgender People
Experiencing Homelessness

By Kayla Blackwell, Housing Policy Analyst,
NLIHC

he first Trump Administration made a con-

certed effort to remove the protections and
rights of lesbian, gay, bisexual, transgender,
and queer (LGBTQ) people. In 2019, under
the leadership of Secretary Ben Carson, HUD
announced plans to gut protections for trans-
gender and gender-nonconforming people
experiencing homelessness by removing a
crucial provision in the Equal Access Rule of
2016. This proposed rule change was an explicit
attack on a community that already faced steep
barriers to accessing shelter. One in three trans-
gender Americans has been homeless at some
point in their lives. The 2015 U.S. Transgender
Survey found that 70% of respondents reported
mistreatment in shelters due to their gender
identity, and 44% reported they had to leave
shelters due to poor or unsafe conditions. In
April 2021, under the Biden Administration,
HUD withdrew the previous Administration’s
harmful changes to the Equal Access Rule, and
reaffirmed HUD's mission and commitment
to creating inclusive communities. The with-
drawal also sent a signal that the agency will not
engage in the federally funded discrimination
proposed by the Trump Administration. Con-
tinued advocacy is critical. True Colors United
notes: https://bit.ly/4iAB2hn that homelessness
among transgender and gender non-conform-
ing youth increased by 28% from 2022 to 2023,
nearly twice that of the overall youth and young
adult population.

Changes to the Equal Access Rule

BACKGROUND

On February 3, 2012, HUD published its final
rule entitled “Equal Access to Housing in HUD

Programs Regardless of Sexual Orientation or
Gender Identity.”: https://bit.ly/3EDofkT The
2012 Equal Access Rule was created to ensure
that HUD's housing programs would be open
to all eligible individuals and families regard-
less of sexual orientation, gender identity, or
marital status. On September 21, 2016, HUD
published a follow-up rule, “Equal Access in
Accordance with an Individual’s Gender Iden-
tity in Community Planning and Development
Programs,” https://bit.ly/3RALVJE which built
upon the Equal Access Rule of 2012, ensuring
equal access to HUD's Office of Community
Planning and Development (CPD) programs,
specifically shelters, in accordance with a shel-
ter seeker’s gender identity. HUD's 2016 Equal
Access Rule amendments constitute crucial pol-
icy to improve the treatment of transgender and
gender-nonconforming individuals in securing
emergency shelter.

TRUMP ADMINISTRATION'S 2020
ANTI-TRANSGENDER EQUAL ACCESS
RULE

On July 24, 2020, the Trump Administra-

tion published its proposed anti-transgender
changes to the Equal Access Rule, “Making
Admission or Placement Determinations Based
on Sex in Facilities Under Community Planning
and Development Housing Programs”: https://
bit.ly/3GBWIpX. This proposed rule change
would have weakened protections for trans-
gender people experiencing homelessness and
seeking emergency shelter, allowing shelter pro-
viders to deny admission or access to services
consistent with a person’s gender identity.

Features of the harmful proposed changes
included:

e Revisions to the definition of gender identity
to mean actual or perceived gender-related
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characteristics (deleting the current rule’s
“the gender by which a person identifies,
regardless of the sex assigned to that person
at birth and regardless of the person’s per-
ceived gender identity”).

* Allowing shelter providers to place and
accommodate individuals depending on the
shelter provider’s policies for determining
someone’s sex.

* Allowing shelter providers to deny admission
using a range of factors, including the pro-
vider's “good faith belief” that an individual
is not of the sex that the shelter serves (e.g.,
a women'’s shelter), an individual’s sex as
reflected in official government documents,
or the gender with which a person identifies.

* Allowing shelter providers to use physical
characteristics as “reasonable consider-
ations” to determine a person’s biological
sex. This may include factors such as height,
the presence of facial hair, the presence of an
Adam’s apple, and other physical character-
istics that the Trump Administration claimed
“when considered together, are indicative of
a person’s biological sex.”

Despite admitting a lack of data, HUD based
its justifications on anecdotal evidence and
dangerous stereotypes, demands of “religious
freedom”, unfounded regulatory burdens on
shelters, and other false, misleading, and dis-
criminatory claims.

Due in part to the tremendous success of the
Housing Saves Lives campaign and efforts by
advocates nationwide, the publication of the

final rule was delayed and never published by
the Trump Administration.

HOUSING SAVES LIVES CAMPAIGN

In response to the proposed rule, True Col-

ors United launched the Housing Saves Lives
campaign, co-led by over 50 national and local
organizations, including NLIHC. The Housing
Saves Lives campaign encouraged advocates to
submit comments during the 60-day comment
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period in opposition to the Trump Administra-
tion’s proposed rule. Together, the campaign
worked with members of Congress to urge HUD
to rescind the rule, hosted a Week of Action
with an array of national events led by partner
organizations, recruited mayors and other public
officials from across the nation to submit a pub-
lic comment letter opposing the proposed rule,
submitted op-eds, and contributed to news arti-
cles. More than 66,000 public comments were
submitted during the 60-day period, becoming
the largest comment campaign on a HUD regu-
lation ever.

BOSTOCK V. CLAYTON COUNTY RULING

On June 15, 2020, The United States Supreme
Court issued a landmark ruling on the civil rights
of LGBTQ people. In a 6-3 vote in Bostock v.
Clayton County, Georgia and R.G. & G.R. Har-
ris Funeral Homes Inc. v. Equal Employment
Opportunity Commission, the court held that
Title VII of the “Civil Rights Act” bars discrimina-
tion based on gender identity and sexual orien-
tation. This landmark civil rights ruling protects
LGBTQ people from discrimination in employ-
ment, extending protections for millions of
LGBTQ workers and making it illegal to be fired
for simply being LGBTQ. The majority’s interpre-
tation is consistent with the Equal Access Rule’s
2016 provision to ensure protections for trans-
gender people from discrimination in homeless
shelters and HUD-funded services.

Title VIII of the “Civil Rights Act of 1968" (the
“Fair Housing Act”) and its proceeding amend-
ments made it unlawful to sell, rent, or otherwise
make unavailable or deny a dwelling to anyone
because of race or color, religion, sex, national
origin, familial status, or disability. In addition to
the Equal Access Rule of 2012 and the addition
to it in 2016, HUD has historically enforced the
Fair Housing Act's prohibition of sex stereotyping
to protect LGBTQ people. The Bostock ruling
will continue to influence fair housing rulings
because the lower courts often rely on Title VI
when interpreting the Fair Housing Act.



BIDEN’'S EXECUTIVE ORDER PREVENTING
AND COMBATTING DISCRIMINATION ON
THE BASIS OF GENDER IDENTITY

OR SEXUAL ORIENTATION

President Joe Biden signed Executive Order
13998: https://bit.ly/3GDtzVZ directing the
federal government to fully implement the U.S.
Supreme Court’s landmark ruling in Bostock

v. Clayton County, Georgia. The order rein-
forced laws that prohibited sex discrimination,
including the Fair Housing Act, which prohibits
discrimination on the basis of gender identity or
sexual orientation.

This order repudiated the anti-transgender rheto-
ric that was commonplace in the previous Admin-
istration and instructed the heads of all federal
agencies to review agency actions relating to sex
discrimination and make decisions consistent
with the instruction of the order within 100 days.
The order required agency directors to consider
whether to revise, suspend, or rescind such
agency action, or create new agency actions, as
necessary to fully implement statutes that pro-
hibit sex discrimination and the policy set forth in
the Executive Order.

HUD WITHDRAWS ANTI-TRANSGENDER
PROPOSAL

HUD published in the Federal Register on April
27,2021, a withdrawal of its proposed rule
“Making Admissions or Placement Determi-
nations Based on Sex in Facilities Under Com-
munity Planning and Development Housing
Programs; Withdrawal: Requlatory Review.":
https://bit.ly/41JOXJd This removed the pre-
vious Administration’s harmful anti-transgen-
der proposal from HUD's Spring 2021 Unified
Agenda and Deregulatory Actions. HUD also
restored most guidance and technical assis-
tance from the 2016 Equal Access Rule to CPD-
funded emergency shelters, temporary housing,
buildings, housing, and other programs that
were designed to ensure they comply with the

rule. HUD continued to release resources by
technical assistance providers to HUD grantees.

LEGISLATIVE ACTION

In the 118" Congress, Senator Jeff Merkley
(D-OR) and Representative Mark Takano (D-CA)
introduced “The Equality Act,” (H.R.15/S.5:
https://bit.ly/42qppcK), which would expand
civil rights protections to LBGTQ people by
banning discrimination based on sexual orienta-
tion and gender identity in housing, education,
employment, and other areas. The bill defines
and includes sex, sexual orientation, and gender
identity among the classes protected against
discrimination or segregation and amends the
1964 “Civil Rights Act” to explicitly prohibit
discrimination on the basis of sexual orientation
and gender identity in employment, education,
housing, credit, jury service, public accommo-
dations, and federal funding. In the 118* Con-
gress, the bill was not heard in committees in
the U.S. House of Representatives nor in the
U.S. Senate. In a press statement marking one
year since the legislation was introduced, Repre-
sentative Takano celebrated that, as of June 21,
2024, "every House Democrat is a co-sponsor
to this piece of legislation.”

Also in the 118" Congress, Representatives
Schneider (D-IL) and Fitzpatrick (R-PA) intro-
duced the “Fair and Equal Housing Act,”
(H.R.4439: https://bit.ly/3GBoVYA) which would
prohibit housing discrimination based on sex-
ual orientation and gender identity. If enacted,
the bill would include “sexual orientation” and
“gender identity” as protected characteristics
under the Fair Housing Act. Currently, the Fair
Housing Act prohibits discrimination in housing
on the basis of race, color, religion, national
origin, sex, familial status, or disability. As of the
end of the 118 Congress, the bill had 40 bipar-
tisan cosponsors.

In 2023, Representative Ralph Norman (R-SC)
attempted to weaken the HUD Equal Access
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rule by introducing an amendment to the annual
appropriations process: https://bit.ly/4iyFVMG,
which ultimately failed. Several harmful amend-
ments were introduced through the Transporta-
tion, Housing and Urban Development (THUD)
spending bill for fiscal year 2024 to cut funding for
or minimize access to several affordable housing
programs administered by HUD. Representative
Norman’s amendment (H. Amdt.647: https://bit.
ly/4cQL1m7) would have weakened HUD's Equal
Access rule and allowed shelters to discriminate
against transgender individuals experiencing
homelessness. NLIHC, along with advocates such
as True Colors United, took swift action to urge
members of Congress to oppose the amendment,
and Representative Mike Quigley (D-IL) spoke
against the amendment, urging members to vote
no. While the amendment passed, the broader
appropriations legislation (H.R.4820: https://bit.
ly/3RzJ17Z7) failed to gain traction and the bill did
not pass. Advocates should remain on guard,
however, as there are several more_opportuni-
ties to attempt to defund the Equal Access rule
and inhibit shelter access for transgender people
through harmful legislation.

How Advocates Can Take Action

URGE LEGISLATORS TO:

* Pass the "Equality Act,” to expand civil rights
protections to LBGTQ individuals by banning
discrimination based on sexual orientation
and gender identity in housing, education,
employment, and other areas.

* Pass the “Fair and Equal Housing Act” to
prohibit housing discrimination based on sex-
ual orientation and gender identity.

e Address issues of discrimination and violence
against transgender people, especially Black
and Latinx transwomen.

URGE HUD TO:

e Work to address the housing and emergency
shelter needs of the LGBTQ community.
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For More Information

The “"Equal Access to Housing in HUD Programs
Regardless of Sexual Orientation or Gender
Identity” is at https://bit.ly/3EDofkT.

The "Equal Access in Accordance with an Indi-
vidual’s Gender Identity in Community Planning
and Development Programs” is at https://bit.

ly/3RALVJE.

HUD's Press Release: “HUD Withdraws Proposed
Rule, Reaffirms Its Commitment to Equal Access

to Housing, Shelters, and Other Services Regard-
less of Gender Identity:” https://archives.hud.

gov/news/2021/pr21-069.cfm.

HUD’s Withdrawn Proposed Rule: “Making
Admission or Placement Determinations Based
on Sex in Facilities Under Community Planning
and Development Housing Programs; With-
drawal; Regulatory Review:" https://bit.ly/
3hVXTPr.

Executive Order “Preventing and Combatting
Discrimination on the Basis of Gender Identity or
Sexual Orientation”: https://bit.ly/3OxFwwh.

HUD'’s Office of Fair Housing and Equal Oppor-
tunity’s (FHEO's) LGBTQ website is at https://
www.hud.gov/program_offices/fair_housing_
equal_opp/housing_discrimination_
and_persons_identifying_lgbtg.

National Center for Transgender Equality:
https://transequality.org/.

True Colors United: https://truecolorsunited.org/.
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