Safe, affordable, accessible housing is the foundation upon which we build our lives, but millions of
people with a conviction history are routinely denied access to a safe place to call home because of their
involvement with the criminal-legal system. Formerly incarcerated people typically return to low-income
communities where resources, particularly affordable, accessible housing, are scarce — nationally, there is
a shortage of 6.8 million homes affordable and available to the lowest-income renters, and there is not a
single state or congressional district in the country with enough affordable homes to meet demand.!

Across the country, 3,300 public housing authorities (PHAS) provide affordable public housing to
approximately 1.2 million low-income households.? This stock of affordable housing is an invaluable
asset for combatting housing insecurity and homelessness, but too often PHAs impose barriers to housing
access that lock people with a conviction history out of the opportunity to live in federally assisted
housing. The systemic bias inherent to the criminal-legal system has led Black, Latino, and Native people,
as well as people with disabilities and members of the LGBTQ community, to be disproportionately
impacted by these barriers.345 When people with a conviction history are unable to find safe, affordable
housing, they are at an increased risk of housing instability, homelessness, and ultimately recidivism.®

Much of HUD’s guidance on evaluating current and potential tenants is advisory rather than mandatory,
giving PHAs and project owners broad discretion in screening out tenants with a conviction history.
HUD’s ongoing update to the Public Housing Occupancy guidebook presents the opportunity for a
complete revision to HUD’s admission policies so they align with HUD’s 2015 and 2016 guidance for
PHAs and owners of federally assisted housing on the use of criminal and arrest records in tenant
screening.

These changes would also bring HUD into compliance with the recommendations established in a 2018
Government Accountability Office report,” and would reign in PHA’s discretion in screening out potential
tenants. Moreover, mitigating the collateral consequences of a conviction history would expand housing
access to millions and is supported by an overwhelming majority of voters.® In order to ensure
compliance with Fair Housing Act (FHA) standards, the Office of Public and Indian Housing should
consider reviewing this section of the guidebook with HUD’s Office of Fair Housing and Equal
Opportunity. Listed below are recommendations that HUD should consider while making these crucial
updates to PIH admissions policies.
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Arrests may not be the basis of any adverse action. HUD should explicitly include in its guidebook
that PHAs cannot use arrest records alone as the basis of any adverse action against a tenant including
denial of admission, as stated in its 2015 Notice.®

Blanket bans are not allowed. Per HUD’s 2016 Fair Housing Guidance,® blanket admissions bans
against people with a conviction history are illegal under the FHA. PHAs may not broadly screen out
tenants with a conviction history because of the disproportionate impact of the criminal-legal system on
protected classes, including Black, Native, and Latino people, as well as people with disabilities.

Clarify the meaning of criminal activity that “would adversely affect the health, safety, or welfare
of other tenants.” The 2003 Public Housing Occupancy Guidebook stated PHAs should screen for
criminal activity by an applicant that “would adversely affect the health, safety, or welfare of other
tenants or drug related criminal activity,” but also emphasizes “there are a wide variety of other crimes
that cannot be claimed to adversely affect the health, safety or welfare of the PHA’s residents.” Too often,
PHAS use “health, safety and welfare” as a catch-all for criminal offenses, including those with no
bearing on an applicant’s success as a tenant, like shoplifting or civil disobedience.!* HUD should
elaborate on what is meant by “adversely affect the health, safety, or welfare of other tenants” or, at
minimum, maintain the language emphasizing the wide variety of crimes that cannot be claimed to
adversely affect PHA residents.

Limit the use of lookback periods to three years or less. While federal law instructs housing providers
to look back in an applicant’s conviction history within a “reasonable time,” neither statute nor HUD
guidance explicitly define what constitutes a reasonable time. In the absence of formal guidance, many
housing providers establish admissions policies that have no time limit on using a person’s conviction
history to evaluate their application or set unreasonable time limits (99 years, for example).'?

HUD should limit the use of lookback periods to three years or less from the date of release from
incarceration or the date of conviction, whichever is more recent,*® and encourage shorter look back
periods based on the circumstances. Despite HUD’s suggested limit on lookback periods for certain
crimes (for example, five years for serious crimes'4), housing providers routinely look further back into a
person’s conviction history. Such overly long lookback periods can act as a de facto ban on people with a
conviction history from receiving housing assistance and conflict with HUD’s long held assertion that
permanent admissions bans contradict federal policy and may violate the FHA.*® In addition, there is no
data suggesting long look-back periods contribute to the health and safety of other residents.
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Limit the kinds of convictions PHAs and project owners can include in assessments and prohibit
screening for misdemeanors. Housing providers utilize overly broad categories of criminal activity,
casting a wide net over almost any conviction even if it has little bearing on an applicant’s potential
success as a tenant.*®* HUD should mandate PHAs limit the types of convictions considered in their
screening processes to only felonies more likely to have an impact on an applicant’s success as a tenant,
and should consider the crime’s severity, time passed since the crime was committed, and risk of potential
harm to others. PHAs should, in turn, make explicit the types of convictions considered in their screening
processes. Limiting tenant screening for conviction history to only felony activities related to tenancy will
help ensure PHAs are in compliance with fair housing laws.

Conduct individualized assessments of applicants with conviction histories. PHAs and owners of
federally assisted housing should perform an individualized review of each applicant involved in the
criminal-legal system that considers the totality of circumstances surrounding a conviction and gives
prospective tenants the opportunity to present mitigating evidence. Consistent with due process principles
and HUD’s 2015 guidance,'” PHAs should provide written notice to applicants of their screening policies
and, in the event an applicant is denied, should provide written notice of the reasons for denial as well as
the opportunity for the tenant to appeal. HUD should also prohibit PHAs from using drug and alcohol
testing as a condition of admission.

Allow people on probation, parole, or completing a diversion program to live in public housing.
Individuals released on parole, probation, or completing a diversion or alternative-to-incarceration
program have already met the court’s standards for release. PHAs should admit people under court
supervision using an individualized review process that takes into consideration the totality of
circumstances and provides prospective tenants the opportunity to present mitigating evidence. Explicitly
allowing people on probation or parole to live in public housing is also a key factor in family reunification
and can help provide the support needed for successful reentry.!®

Limit denials related to illicit drug use. Current HUD guidance allows PHAs to deny a prospective
household if a member is “currently engaged in illegal drug use or alcohol abuse,” but fails to define
“currently engaged.” HUD should define “currently engaged” as a period of no more than the previous
three months, and only consider drug or alcohol use related to a conviction.®

Include absence as a result of incarceration as a permitted temporary absence. PHASs typically have
policies allowing tenants to be absent from their unit for brief periods if they notify the PHA in advance
and provide information requested by the PHA. PHASs should expand these policies to allow people who
are in jail pretrial or whose sentences allow them to stay in their community to retain their housing.?
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Ensure people exiting incarceration can be added to a household’s lease. People exiting incarceration
and attempting to reunite with their families living in subsidized housing are sometimes barred from
doing so or not permitted to be added to the household’s lease. Although HUD has no prohibition on
adding returning citizens to a lease, it is widely believed that PHAS and project owners are not permitted
to do so. HUD should reassert PHAs’ and project owners’ responsibility to perform an individualized
review of prospective tenants with conviction histories and should clarify that PHAs and project owners
cannot implement blanket bans on adding a family member with a conviction history to a lease.

We urge you to take these suggestions into consideration and thank you for your time. If you have any
questions or would like to discuss this further, please reach out to Kim Johnson, policy analyst at the
National Low Income Housing Coalition, at kjohnson@nlihc.org.

Sincerely,
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